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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
SAUL HERNANDEZ,
)
)
Defendant-Appellant.
)
________________________________)

NO. 43185
ADA COUNTY NO. CR 2013-11195
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Saul Hernandez pled guilty to a single count of
felony DUI. He received a unified sentence of ten years, with two years fixed, and the
district court retained jurisdiction.

Thereafter, although Mr. Hernandez had some

successes on his “rider,” the district court relinquished jurisdiction.

On appeal,

Mr. Hernandez contends the district court abused its discretion by relinquishing
jurisdiction instead of suspending his sentence and placing him on probation.
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Statement of the Facts and Course of Proceedings
Saul Hernandez grew up very poor. (PSI, p.9.) He was one of six children and
his father passed away when Mr. Hernandez was only eight years old. (PSI, pp.143,
144, 159; see also PSI, p.9.) “[H]e was abused physically, sexually, and emotionally as
a child.” (PSI, p.143; accord PSI, p.144.) Among other things, he was continually
sexually molested by his uncle from shortly after his father’s death until he left home.
(PSI, pp.9, 143, 159.) At the age of eleven or twelve, when Mr. Hernandez told his
mother what had happened at the hands of his uncle, instead of protecting him, she
called him a liar and kicked him out of the family home.

(See PSI, pp.9, 143.)

Mr. Hernandez then bounced around for some time before being sent to a boys’ home.
(PSI, p.9.)
Mr. Hernandez married for the first time at the age of only fifteen; he and his wife
then had a baby girl. (PSI, pp.9, 10, 141, 143.) Tragically though, his baby died of
sudden infant death syndrome (“SIDS”) at three weeks. (PSI, pp.9, 10, 141, 143, 155.)
Mr. Hernandez was absolutely devastated. (PSI, p.155.) As he explained it, “My life fell
apart. I lost the will to live.” (PSI, p.9.) He even considered suicide. (PSI, p.13.) This
was when he started using methamphetamine. (PSI, pp.141, 151, 152, 157.)
Mr. Hernandez wound up divorced and living a life steeped in methamphetamine use.
(See PSI, pp.141, 155.)
In 2004, at the age of 22, Mr. Hernandez was sent to prison on related federal
and state (Wyoming) cases arising out of an incident involving his possession of a
firearm while being an unlawful user of controlled substances.1 (See PSI, p.6; see also
Mr. Hernandez used methamphetamine up until the day he was arrested.
p.141.)
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(PSI,

PSI, p.7 (Mr. Hernandez describing the two cases), pp.94-99 (police reports regarding
the firearm case); Tr., p.7, L.8 – p.8, L.25 (discussing the fact that both sovereigns’
cases arose out of the same act or omission).) The exact length of time he served on
those cases is not clear from the record (see PSI, p.6); however, it is clear that after
serving his prison time, he spent more time on supervised released (see PSI, pp.7-8
(discussing Mr. Hernandez’s supervision by a federal probation officer)).
Although many people leave prison bitter, Mr. Hernandez has chosen to focus on
the positive aspects of his federal prison experience. He explains that, “In prison, I
matured.” (PSI, p.4.) Going further, he said, “prison saved my life.” (PSI, p.9.) While
he was incarcerated, Mr. Hernandez obtained his GED. (PSI, p.10.) He also obtained
the training to become a Master Driller on oil wells. (PSI, pp.11, 144.)
Based on the training he received while incarcerated, when he was released
from prison, Mr. Hernandez obtained good work as a driller.

He made up to

$32.50/hour at one time, and worked as a driller for approximately five years (from mid2008 through mid-2013).2 (See PSI, p.11.) Those who worked with Mr. Hernandez in
this time period have described him as hard-working, dependable, motivated, intelligent,
honest, and ethical, and a natural leader who motivated the rest of his team. (See PSI,
pp.45, 46, 47, 48.) As a result, Mr. Hernandez rose through the ranks quickly. (See
PSI, pp.45, 46.)

It appears that Mr. Hernandez worked as a driller for at least two different companies.
While the PSI indicates he worked for Ensign U.S. Drilling (PSI, p.11; see also
R., pp.46, 47 (support letters from former co-workers at Ensign)), a letter of support
from a former supervisor indicates he also worked for Major Drilling America for two
years (PSI, p.45).
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In approximately 2009, while working in Wyoming, Mr. Hernandez met the
woman who would become his second wife. (PSI, p.158.) The two married in 2011.
(PSI, pp.144, 158.) Mr. Hernandez’s new wife wanted to move to Boise to be closer to
her father so, even though Mr. Hernandez had a good job in Wyoming, he agreed to
leave that job and move to Idaho. (See PSI, pp.10, 11, 141, 144.) Mr. Hernandez
found work in Idaho, but the pay at this first job was about half of what he had made as
driller.3 (See PSI, p.11.) Nevertheless, Mr. Hernandez worked hard at this job; his
supervisor described him as “one of the best employees I’ve ever had.” (PSI, p.12.)
Thereafter, Mr. Hernandez obtained a better-paying job.4 (See PSI, pp.12, 44, 141.)
His supervisor at the new job indicated that customers complimented Mr. Hernandez’s
attitude and work ethic, and the supervisor commented that Mr. Hernandez was one of
very few employees who were loyal and trustworthy enough to be given keys to the
business. (PSI, p.44.)
While Mr. Hernandez was trying to do the right thing for himself and his family
when he came back to Idaho, coming back may not have been the right thing. “He said
the last time he felt really good was in his career as a Master Driller and that since he
quit his job as a Master Driller and came to Boise to be with his wife he feels like a
failure, that he let himself down, ‘lost motivation, lost myself.’” (PSI, p.143.)
In the meantime, although Mr. Hernandez had successfully stayed off
methamphetamine after leaving prison, he had continued to drink (even while he was on
supervised release). (PSI, pp.7-8.) This fact was known to his federal probation officer.
(PSI, pp.8, 17-18.) Indeed, at the end of 2008 and in the middle of 2009 (apparently
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Mr. Hernandez was a “lead tech” for a Meridian business, My Mechanic. (PSI, p.11.)
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while still on supervised release in the federal case (see PSI, p.8)), Mr. Hernandez twice
drove while intoxicated, and he now has two misdemeanor DUI convictions arising out
of those incidents.

(PSI, pp.6-7.)

(Those two convictions were the ones used to

enhance the present Idaho DUI conviction to a felony.)
Obviously, this drinking continued even after Mr. Hernandez and his wife moved
to Idaho.

Just after midnight on August 16, 2013, Mr. Hernandez was stopped in

downtown Boise for driving without headlights. (PSI, pp.3, 170.) Once stopped, he
exhibited numerous signs of being under the influence of alcohol and ultimately
provided a breath sample yielding a BAC result of .114. (See PSI, pp.3, 170.) Based
on this incident, Mr. Hernandez was charged with one count of DUI (enhanced to a
felony based on the allegation that he had two prior DUI convictions in the past ten
years) and one count of misdemeanor injury to child (because there was a minor in the
car when Mr. Hernandez was pulled over). (R., pp.7-8.)
Almost immediately after his arrest, Mr. Hernandez bonded out of jail (see
R., p.14) and took it upon himself to enroll in the Walker Center (PSI, p.4).

He

recognized he needed treatment for alcohol abuse and, as he explained when he
enrolled, “he is 100% percent [sic] committed to abstinence . . . .” (PSI, p.143; accord
PSI, p.156.) Ultimately, Mr. Hernandez completed the intensive outpatient portion of the
Walker Center program; however, because he was paying out of his own pocket, he ran
out of money and could not continue his treatment at the Walker Center. (PSI, pp.4, 14,
16, 149, 153.)
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Nevertheless, Mr. Hernandez has expressed a desire to complete

Mr. Hernandez was hired on with A-1 Quality Concrete Co. in Boise. (PSI, p.44.)
5

treatment at the Walker Center, as he recognizes that he has more work to do in
overcoming his substance abuse problems. (PSI, pp.15, 16, 147, 160.)
While Mr. Hernandez attended treatment at the Walker Center, his case
progressed. After waiving his right to a preliminary hearing, Mr. Hernandez was bound
over to the district court.

(See R., pp.26-27, 28.)

Thereafter, the State filed an

information. (R., pp.29-30.)
Ultimately, Mr. Hernandez pled guilty to felony DUI pursuant to a plea
agreement.

(Tr., p.19, Ls.6-11.)

Under the terms of that plea agreement,

Mr. Hernandez agreed to pled guilty to felony DUI and, in exchange, the State agreed to
dismiss the misdemeanor and cap its sentencing recommendation for the felony at ten
years, with two years fixed. (See Tr., p.5, L.5 – p.9, L.9, p.20, Ls.5-24; R., pp.48, 51.)
At sentencing, the district court followed the State’s recommendation, imposing a
unified sentence of ten years, with two years fixed; however, it also retained jurisdiction
for 365 days, recommending that the Idaho Department of Correction (“IDOC”) place
Mr. Hernandez in the CAPP program. (See Tr., p.57, L.5 – p.59, L.5; R., pp.59, 61.)
The district court also imposed a fine and suspended Mr. Hernandez’s driver’s license
for three years. (Tr., p.59, Ls.13-18; R., pp.59, 62-63.)
The IDOC initially followed the district court’s recommendation and placed
Mr. Hernandez in CAPP. (See R., pp.66-67.) He was scheduled to complete CAPP in
early December 2014. (R., p.66.) However, Mr. Hernandez had some difficulties in the
program.

(See R., pp.189, 204-06 (APSI and C-notes indicating that, although

Mr. Hernandez was having some success in CAPP, he received a disciplinary offense
report (“DOR”) for slapping another inmate).) Thus, shortly before Mr. Hernandez was
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scheduled to complete CAPP, the IDOC transferred him to the North Idaho Correctional
Institution (NICI) to participate in a different, longer program. (R., p.70.)
At NICI, while Mr. Hernandez’s performance was not perfect, he made a fair
amount of progress.

For example, while Mr. Hernandez received two additional

DORs—one for accepting a bible as a gift from another inmate and having a small
plastic toy soldier, and another for replacing his damaged inmate ID badge even though
he did not have the $3 to pay for it (which was dismissed when Mr. Hernandez came up
with the money) (PSI, pp.189, 207)—he made good progress in his “A New Direction”
program (see PSI, pp.190-91).

The program facilitator for “A New Direction”

commented as follows:
Mr. Hernandez has struggled during his time at NICI, but has made
progress and continues to do so. When he first arrived at NICI, he
appeared to be mad at the world and displayed criminal behavior that was
consistent with offenders who have spent time in a non-programming
correctional facility. He was argumentative with staff and his peers and
often questioned the rules of the program. He at times appeared to glorify
his criminal past and the fact that he had been to prison. When
addressing his behaviors and giving him feedback, he would argue and try
and justify his actions or play dumb. On one occasion when I was giving
him feedback I told him that I was not asking him a question so he did not
need to respond, he just needed to listen. This appeared to have a
positive effect on him and it made him realize why people have told him he
was argumentative. Before this event, he appeared to almost be in denial
and had a hard time seeing this behavior in himself. He continues to
make progress but recently has reverted to some of his previous
behaviors, including trading food in the chow hall and receiving an
unauthorized haircut while at the barbershop. When he was held
accountable for the inappropriate haircut by the Lieutenant, he justified his
behavior by trying to play dumb and acting like he didn't know the rules.
However, when I discussed this issue with him, he admitted to me he
knew he should not have gotten that type of a haircut. Another example
was when he gave another offender some food off of his tray during
dinner. When asked by kitchen staff if he gave the other offender his
bread, Mr. Hernandez attempted to blame shift and stated that the other
offender had taken it off his tray.
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Mr. Hernandez has learned that when communicating with others, it
is not what he says but rather how he says it. In the beginning of his
program, he had a tendency to raise his voice and talk with his hands and
get animated. I told him that other people would at times feel like he was
trying to be intimidating when they were speaking with him because of
this. It took some time for him to see how others could take this as
possible intimidation. In the early part of his program, he had difficulty in
looking at his behaviors from another person’s perspective. This is an
area he has shown progress in and continues to work on. This is an area
he will need to continue working on upon his release as well. Now when
new offenders come into this program and display these same issues,
Mr. Hernandez is able to see how his body language and communication
style was interpreted by others. He also helps those offenders see their
behaviors and how others could perceive them. Mr. Hernandez has
started to be more helpful with his peers and he often times lets some of
the younger offenders know of his past mistakes and what they can
expect if they do not change their ways.
In the beginning of his program, Mr. Hernandez was more of an
observer than a participant in group. However, over time he has really
started to open up and be an active member of his group. He gives good,
honest feedback to his peers and has volunteered to help some of his
group members who struggle with some assignments. He also was very
helpful to a peer who had lost a family member and was having a very
hard time dealing with it. Mr. Hernandez still has a tendency to joke with
others, but is learning there is a time and place to do that.
Mr. Hernandez has worked at the school as a teacher’s aide and I
received positive comments from staff and his peers in regard to his
attitude and behavior while in this position. Mr. Hernandez struggled in
the early part of his program when it came to getting along with some of
his peers. I feel some of this was his thinking that he needed to act like an
inmate in a timer facility, and some it from his fear of change and deeply
ingrained convict code. He struggled a lot with holding his peers
accountable because this went against his criminal code that he lived by
for so long. This was a struggle for him, but over time, he has started to
hold his peers accountable. His ability to deal with conflict and stressful
situations has changed for the better. In the early part of his program, he
was very stubborn and was quick to point out others’ faults, but almost
always refused to see his own. Mr. Hernandez is learning acceptance,
which was another obstacle he has had to overcome during his time at
NICI. He has learned how important it is for him to be able to
communicate his emotions in a prosocial manner, and I feel he would
benefit from one-on-one counseling in the community to address some
past life experiences he is struggling with, such as the passing of his infant
daughter. Mr. Hernandez has also advanced to Phase 3, which is the
highest phase offered in the Community Model program.
8

(PSI, pp.190-91.) Mr. Hernandez also met expectations in the “Stress Management”
and “Pre-Release” programs, and submitted a viable probation plan. (PSI, pp.191-92.)
In light of his successes (and despite his difficulties), NICI staff recommended that
Mr. Hernandez be placed on probation. (PSI, pp.187, 193, 195.)
The district court, however, chose not to follow IDOC’s recommendation that it
place Mr. Hernandez on probation; instead, the district court chose to relinquish
jurisdiction and keep Mr. Hernandez in prison. (Tr., p.98, L.21 – p.99, L.5; R., pp.72,
74.)

The district court also declined Mr. Hernandez’s request, pursuant to Idaho

Criminal Rule 35, to reduce the length of his underlying sentence. (Tr., p.99, L.19 –
p.100, L.4.) The court entered a written order on these issues on April 2, 2015. (See
R., pp.73-75.)
On April 21, 2015, Mr. Hernandez filed a notice of appeal which was timely from
the district court’s relinquishment order. (See R., pp.77-78.) On appeal, Mr. Hernandez
contends the district court abused its discretion by relinquishing jurisdiction instead of
suspending his sentence and placing him on probation.
ISSUE
Did the district court abuse its discretion by relinquishing its jurisdiction over
Mr. Hernandez instead of suspending his sentence and placing him on probation?
ARGUMENT
As the foregoing statement of facts makes clear, Mr. Hernandez had an
exceptionally difficult childhood, characterized by traumatic abuse and neglect. And,
because he left home at such a young age, he had little opportunity to learn the pro-
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social coping skills that so many of us take for granted. Thus, it should be no surprise
that Mr. Hernandez has come away from that childhood scarred.
Mr. Hernandez now suffers from anxiety and post-traumatic stress disorder
(“PTSD”). (PSI, p.12; see also PSI, pp.16, 151.) And, as noted above, he has also
struggled with drug and alcohol dependence. (See, e.g., PSI, p.149.) As a result, it has
been recommended that Mr. Hernandez receive treatment not only for his substance
abuse issues, but also for his anxiety, PTSD, grief and loss, and past trauma. (PSI,
p.16.) If he can get such treatment, there is no reason to believe that Mr. Hernandez
cannot conquer his demons and become a stable, highly productive member of society.
Indeed, he has demonstrated that when he is in a reasonably good place emotionally,
he can be a very successful worker, and he can derive tremendous personal fulfillment
from that work.

As his federal probation officer noted, Mr. Hernandez “ha[s] great

potential for success, workwise his employers really liked him and he promoted quickly.”
(PSI, p.8.)
While Mr. Hernandez has had his struggles, he is not an inherently bad person.
He took responsibility for his underlying offense in this case.

Although he did not

recognize the foolishness of his decision to drink at the time (he explained his drinking
“crept up” on him to where he was drinking daily, and on the night in question he was
distracted and not thinking about how much alcohol he had consumed and whether he
may have been over the legal limit), he was later willing to take responsibility for his
mistake, commenting, “I know I caused it.”

(PSI, p.4.)

He also expressed regret,

describing his actions as follows: “Dumbest choice! I regret my choices . . . .” (PSI, p.4.)
And, as noted, he took the initiative to enroll himself in treatment at the Walker Center.
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Additionally, he has demonstrated a mature outlook: “all I can do now is stay focused
on my sobriety and church, move forward as positively as possible.” (PSI, p.4.)
Likewise, while Mr. Hernandez’s rider was not perfect, the above-quoted
comments from the “A New Direction” facilitator demonstrate that he took his
programming seriously and is motivated to change.

While he exhibited some mild

behavioral problems, the most important thing is that Mr. Hernandez is open to change,
and embraces rehabilitation.

Accordingly, the district court abused its discretion in

relinquishing jurisdiction instead of suspending Mr. Hernandez’s sentence and placing
him on probation.

CONCLUSION
For the foregoing reasons, Mr. Hernandez respectfully requests that this Court
vacate the district court’s order relinquishing jurisdiction and remand this case with an
instruction that his sentence be suspended and he be placed on probation.
DATED this 16th day of December, 2015.

___________/s/______________
ERIK R. LEHTINEN
Deputy State Appellate Public Defender
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